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doing of business within the state by a member of a trust that operates only 
without its jurisdiction, as such a law would be beyond the power of any 
legislative body. Cooley Constitutional Limitations (7th ed.) 177 and 
cases cited. However, the act as thus interpreted is clearly valid, if the penalty 
is considered as imposed, not for the commission of an act without the state, 
but for failure to comply with the laws regulating its right to do business 
therein. For every state may prohibit foreign corporations from doing busi- 
ness within its borders unless they comply with the terms imposed upon 
them, whatever the motives of the state in imposing those terms may be, 
{Doyle v. Continental Ins. Co., 94 U. S. 535, 24 L. Ed. 148; Hooper v. Cali- 
fornia, 155 U. 3. 648, 39 L. Ed. 297), and may impose penalties upon such 
companies if they persist in doing business without complying with the con- 
ditions named. Noble v. Mitchell, 164 U. S. 367, 41 L. Ed. 472. A statute 
somewhat similar to that construed in the principal case was considered in 
Carroll v. Greenwich Ins. Co., — U. S. — , 26 Sup. Ct. Rep. 66. 

Criminal Law — Written Instructions to Jury. — On the jury's returning 
into court to ask aid, the court orally told them that it was their duty to 
reconcile the evidence, and, if they could not reconcile it, to adopt "the most 
plausible theory of the evidence." Defendant objected to this; the court 
recalled the jury, re-stated what he had said, and added the doctrine of reas- 
onable doubt. Defendant excepted, because he had requested written instruc- 
tions which the statute thereupon made necessary. Held, with one dissent, 
that the oral remarks were not instructions but defined the province of the 
jury, and that if they were, the error in them was cured by correct instruc- 
tions. State v. Dewey (1905), — N. C. — , 51 S. E. Rep. 937. 

Statutes requiring written instructions are mandatory : to give any instruc- 
tions orally, is error. State v. Potter, 15 Kan. 302, 314; Stephenson v. State, 
no Ind. 358, 375; Ellis v. People, 159 111. 337. The dissenting opinion seems 
the better in deeming the oral remarks to be instructions. Dodd v. Moore, 
91 Ind. 522. And if the statute is mandatory, it is a bit inconsistent that erro- 
neous oral remarks should be cured by other oral instructions; for under the 
statute an oral instruction is not cured by the written instructions that it 
accompanies, if prejudicial to the appellant. The cases cited to have such 
cure were unaffected by the statute. State v. McNair, 93 N. C. 631 ; State v. 
Keen, 95 N. C. 648. 

Damages — Fright Unconnected with Physical Injury. — The shock of 
an explosion of dynamite by defendant so affected plaintiff's husband, sick 
with typhoid fever, that he died. Held, conceding for argument the defend- 
ant's negligence, that there can be no recovery. Huston v. Borough of Free- 
mansburg (1905), — Pa. St. — , 61 Atl. Rep. 1022. 

Pennsylvania stands squarely "on the ancient ways", refusing damages for 
fright or other mental suffering unconnected with physical injury, the court 
saying that to allow a recovery for "so intangible, so untrustworthy, so 
illusory, and so speculative a cause of action" would result in "great danger, 
if not disaster, to the cause of practical justice." It is well settled that 
damages for mere mental sufferings are given in the case of malicious prose- 
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cutions, Parkhurst v. Masteller, 57 Iowa 474; in actions for slander or libel, 
Davis v. Taconia Ry. & Power Co., 35 Wash. 203 ; and in actions brought by 
the father for the seduction of his daughter, Phillips v. Hoyle, 4 Gray 568. 
The common law doctrine based on Lynch v. Knight, 9 H. L. 577, and fol- 
lowed in Pennsylvania has of late been viewed with disfavor. Bell v. G. N. 
R. Co., 26 L. R. Ir. 428; 2 Mich. Law Rev. 642. If mental and physical suf- 
fering co-exist, the mental suffering is estimated and compensated: how can 
it be more intangible and illusory when it exists alone? Such distinction is 
emphatically repudiated in Smith v. Pittsburg, etc., Ry. Co., 23 Ohio St. 10 
and Head v. Ga. Pac. Ry. Co., 79 Ga. 358; and the cases in harmony with the 
leading case of Mentzer v. Western Union Telegraph Co., 93 Iowa 752, seem 
logically correct. So Relle v. Tel. Co., 55 Tex. 308; Finch v. N. P. Ry. Co., 
47 Minn. 36 ; Wilson v. JV. P. Ry. Co., 5 Wash. 621 ; Barnes v. Western 
Union Tel. Co., 27 Nev. 438; Lewis et al. v. Holmes, 109 La. 1030; Graham 
v, .Western Union Tel. Co., 109 La. 1069; Voorheis, Measure of Damages, 
§§97. 98 and cases cited. See 1 Sutherland on Damages (3rd ed.) pp. 60- 
76; also 2 Mich. Law Rev. 150, 226, 411, 485, 641. 

Deed — Description — Conveyance to Trustee — Necessity of Word 
"Heirs"— Rule in Shelley's Case— Adverse Possession. — The owner of a 
tract of 150 acres undertook to convey the same to a trustee by two deeds; 
the first of 40 acres in trust for Nancy H. and, after her death, to convey to 
heirs of Isaac H. ; the second of no acres, more or less, in trust for Isaac 
H. and after his death, with lawful issue, to his heir. The trustee died 
prior to 1880 and no trustee has been appointed. Isaac H. died in 1903. 
In 1876 the land was sold for taxes, the conveyance reciting ownership in 
Isaac H., and his failure to redeem. Plaintiffs are the children and heirs at 
law of Isaac H. and defendants claim under the tax sale and quitclaim deed 
of the sheriff, and have been in the exclusive possession of the property since 
1884. Held, that the second deed conveyed the entire tract; that the word 
"heirs" was unnecessary to convey the fee to the trustee; that the Rule in 
Shelley's Case did not apply ; that the tax deed conveyed only the life interest 
of Isaac H. ; that the tax deed was not color of title as against the plaintiffs 
and that the defendants did not hold by adverse possession as against them 
until the death of the life tenant. Smith et al. v. Proctor et al. (1905), — N. 
C— , 51 S. E. Rep. 889. 

This case is noteworthy in the number of points of real property law 
raised, and the singular clearness with which the Court disposes of them. 
The first deed purported to cut off 40 acres from the main tract, but no data 
were given whereby to locate the division line, and it was therefore void 
because too vague and indefinite to pass any land. Hanna v. Palmer, 194 111. 
41, 61 N. E. 1051 ; Robeson v. Lewis, 64 N. C. 734, 737; Gaston v. Weir, 84 Ala. 
193, 4 So. 258. The second, however, while said to contain no acres, more 
or less, was described as "the tract known as the place where T. H. formerly 
resided." This description was sufficiently definite and comprehensive to 
embrace the entire tract and the first being void, the whole 150 acres passed 
under it, the averment as to quantity being disregarded. Coleman v. Improve- 
ment Co., 94 N. Y. 229. It was contended that as the word "heirs" was 



